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	The proposal extends this exclusion to EU participations with certain foreign assets

the sales price of the call option falls under the participation exemption…
the sales price of the participation equals the exercise price of the option
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	Proposed legislation for 1-1-2003
· The Tax Plan 2003, part II was accepted in the Second Chamber on 14 November.  This law includes amendments to the participation exemption.  
Generally, the participation exemption does not apply to foreign portfolio investments, but an exception is made for EU participations.  Currently, this exception does not apply if 70% or more of the EU participation’s assets consist of shares in non-EU companies, which would not have qualified for the participation exemption, had they been held directly by the Dutch shareholder.  The proposal extends this exclusion to include indirectly held EU participations and certain foreign assets of directly held EU participations.  For more information and the proposed texts of law, see our memorandum.
· The Dutch government is still hoping to get its proposal on the new tax consolidation regime accepted by the First Chamber and enacted by 1 January 2003.  See our memorandum for more information and the proposed texts of law.
· On December 2, the so-called “Veegwet” 2002 (literally Sweep law 2002) was submitted to the First Chamber.  This law covers the further incorporation of new hybrid loan legislation into other existing legislation.  See memorandum and proposed texts of law.
Supreme Court rules on options and 

participation exemption
On 22 November the Supreme Court issued its long awaited ruling in the so-called Falcon case.  Falcons are long term deep out of the money call options related to previously allocated shares.  The particular tax payer bought 100.000 shares in 1986 and transferred 25.000 thereof to a trust office to cover falcons sold by it in 1987.  The tax inspector exempted the sales price of the falcons under the participation exemption.  The tax payer bought 25.650 falcons in 1988 and more shares before selling all its shares and falcons in 1990.  By then, the falcons were deep in the money.  Much to its credit, the Supreme Court used this case to set out guidelines on how the participation exemption generally interacts with options.  The system outlined is:
· if a holder of a participation sells a call option, the sales price of the call option falls under the participation exemption.  Upon exercise of the option, the sales price of the participation equals the exercise price of the option;
· if the holder of a participation buys a put option, the purchase price of the option falls under the participation exemption.  Upon exercise, the sales price of the participation equals the exercise price of the option;

· if a buyer of a call option will acquire a participation, the purchase price of the option falls under the participation exemption.  The purchase price of the participation will be the exercise price plus the option purchase price.

· in general, any difference between the market value of the shares and the exercise price of the options will not be taxable or tax deductible.

See our translation of the Supreme Court’s main consideration for further information.

	if the tax inspector relies on advice received from a knowledge group in defending his decision, this advice should be included in case file and brought to the attention of the tax payer
internal reorganizations followed by normal dividend distributions are affected, but there is no safe harbour super dividends
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	Parliament questions on knowledge groups 
and Code of Conduct

On 29 and 30 October questions were answered about the status of special knowledge groups within the tax department and the Dutch position with regard to the Code of Conduct.  
The parliamentary questions on the knowledge groups concerned the status of advice given by the groups in case of litigation, as well as the publication of the answers and the transparency of the process.  Regrettably, the government still seems to find its position on the lack of publication and lack of transparency defensible.  However, they did say that if the tax inspector relies on advice received from a knowledge group in defending his decision, this advice should be included in case file and brought to the attention of the tax payer.  
With regard to the Code of Conduct and the specific request by a member of parliament not to make any further concessions in this regard, the State Secretary of Finance stated that the Dutch position is dependent on the concessions of other EU countries, but that the Dutch investment climate will generally enjoy the highest priority.  One may hope that this high priority will also be reflected in the speed and efficiency with which pending and future requests for tax rulings will be dealt with. 

Dividendstripping rules in case of reorgs 

On November 29, the tax authorities issued a decision following questions during the parliamentary history of the dividendstripping laws (see our memo).  The State Secretary of Finance then promised to give some guidance on when legitimate internal reorganizations will fall foul to these laws.  The publication reiterates the promise made in parliament that internal reorganizations (immediately) followed by normal dividend distributions would not be affected; however, no safe harbour can be given for subsequent extraordinary distributions, such as a super dividend, regardless of the period of time between the reorganisation and the dividend.  Reference is made to the Dutch surtax rules for determining when a dividend becomes a super dividend.
Brief points of interest
· In a very laudable action, one of the major bodies of Dutch tax advisers, the Nederlandse Orde van Belastingadviseurs (“NOB”) issued a critical report on the quality of recent tax legislation.  A good spring clean of the Corporate Income Tax Act, fewer anti abuse measures filled with overkill and a quicker repair of overkill is recommended.  It is furthermore suggested to stop rushing legislation through parliament, since this influences the quality of legislation.
· In a ruling of the Dutch Supreme Court on 8 November on the Dutch/Swiss income tax treaty, the this court refused a dynamic interpretation of the treaty (signed in 1951 and amended by protocol in 1966). 

Disclaimer
Please note that although care has been taken to present the facts given in this newsletter and our site, www.Dutchtax.net, as accurately as possible, neither of these sources should be relied upon for taking any action without prior consultation with a Dutch tax professional.  For further information, see our disclaimer
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